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THENATONALLAWJ0URimyWWW.Nrj^rOM 



BUSINESS CRIME 



Nonpposecution Issues 



Stolt-Nielsen i 



VWi^Beld bad foQed to iiilfill 
provides parcel his obligations under the 



r shipping services. The company's 



Tpeab recenUy held tiiat a'non- KV KJChard IVf CnOnPr '='"^ **"""' "" disttocUon between the 

prosecution agreement does not J ***^"*»«« A'*« WVflCl governmental performances that Vemi- 

bar the Department of Justice ^o u>dHoff had bargained for, and held 

fW>m obtaining an Indictment be- Stolt-Nielsen's outside antl- ^^^ra^^^^ ._„ . •.,. - that preconviction review suJBced. 

fore there has been a Judicial detemdna- trust counsel that it was ^^HIH^^H '^?^"'™'^ »' t>>e request of Unlike Verrusio and Hoff, who already 

Oon that the private party breached the suspending the compan^ ^V^^^H ,'2r"Sf^"?"' !.™° ""^"^ had »««>"<> the harms flovrfng from in- 

^^,lf^''};f'?'-'^'^''^Sjl.a.U.S..Ho. obliV«tIops under the agree! H^'i^^l ^e Fh^ Amendment con- dictment. Stolt-Nlelsen and Wngfleld 

05-1480 (3d Cir, March 23, 2006). The ment, and v»as considX ■^^IHH %,.„„. « ^"^ "«" ■»•" ^^<^ « «•« ^e of 

decision was by hvoudgesi Judge (now withdrawal of the grant of ■Hf^SW .„^!tw«T,3!'f''''° *2 Stolt-Nielsen's agreement TTjorefore. 

Justice) Samuel A. AUto Jr. heard argu- conditional amnes^ The Ml^lB 1 to whetiier Stolt-Nielsen and they had a stronger argument that theii: 

mentsonthBcase.butdidnnln»rMrf„=.t. ™„. . ^^17"^^ A ' Mfr«*«S^^i. i VWnefield war. .nUri.,) f„ . — ^-.u n ..^ j . . 

in the decision. 



VWngfield were ei 



inaDy protected toterest was in 



preconvicUon judicial deter- avoiding indictment as weU a 
mlnation as to the alleged tion. 
breach. The question was " 



generaicou^seldico;;;.runla;;^S;Si: ^;;:;S^' h7d ct ti^SZy^nrMa;?^ t^^i'ErZf^W' «" ^^ ^"^-^"^^from S?^ 
lusion between the company and two 2002 In June 2003 it flleZrrtS „!^ ^ ™™.* ?**?''S"*'<"' '^'"*?'- victed and pimlshed-as "not geiTB. 



SS>l^KSrS.S*iS saSTstX&H &=■>=•"-'-.- «,^.sii,-:^s=-^ 



November 2002. Stolt-Nielsen t* 



1 Uiat antitrust violations had 

Ted, authorized him to seek amn„„., ,„ ™wi™„ 

ir the Justice Department Antitrust and an tajunction 



enforcement of the 



Division's corporate leniency policy (see 
www.usdoj.gov/atr/public/guidelines/ 

lencorp.htm), and in January 2003 en- court, after an 

tered into a conditional leniency (i.e., evidentiary hear- 

nonprosecutlon) agreement with the ing, held tiiat due 

government. to tl,g "irreparable 

. , , , . consequences" of 

A closer look at the S". ™'ii<=tnient, 

„„™ J." - Stolt-Nielsen and 

nonprosecution agreement wtagaeid were 

The agreement provided that, subject bidicbnent judicial 

to Stplt-Nlelsen's compliance witii seven determination of 

"" -"■ the corporate leniency whether tiiey had 



WtagBeld had „ , 

terest in pre- pleasantness of an indictment brou^riu 

urB.™ ■« isvnt^^ A ^,1, ^^ "^ ?'~^ ^'^^ consfltutos BQ hijury Uiat may 

ureacn, as Contrasted with preconvicUon be remedied by a pre-indictment iniunc- 

review. The court held tiiat Uiey did not. tion, and neiUier have we." Id. at 22™5 

_ In t^^ cases in It also invoked refusals to hear toterlocu- 

^re^ tory appeals from denials of motions 



1 fiiU or partial those 



s, like Verrusio and Hoff, hi 



ciZed'uiat ttre PrecedcDts relied on 
rd^f^ndrt'an'J '"volved tadividuals 




tion for lack of a , .^ „v^.„ vu-.iu- 

pretodictment Ju- tion (which may add relattveb' littie to 
dicial _ determina- the harm caused by indictment and tri- 



tion of breach, the 

7tii Ocuit held 

I that a preconvlc- 



Tho eniry of public corporations in 



Particularly fbr a 

corporation, an 
indictment msiy be 

economically as 
harmfuMrmore 
so— as an ultimate 

^ ^,, .rtbe^provrdedtha.:. SieT'-thT-SlJ COnVlCtlOn. 

the division determined that Stolt- agreement's bite- _ 

Nielsen had violated the agreement, it graUon clause ■ 

would be void; and the Antitrust Division barred Uie government's reliance on a tion ^ufflrorl iik „ hi., ."VcV~^j ~°""T — "" -*-,"^""<' "'■»" "» pay 

^^-^p.'^^.^^^ji- 'rirrr^^^zrli EiH€«€r'5-°^ s^Jt^tTe^sr^ecr. 

"-r^vernment's nonprosecution ^^^t^^!.^ ^^Bt^^^^P "-^-^ru &ter.h^ 
commitment ertended to aU ofBcers and govermnenth J obSd ^benefit „f m,?..«™ k °\ * P'-™di<*nent deter- hnportance ttiey attach to avoidance of 

^T.l^T^C.'^Z T.^^^lB^"^^^^^ §T^£rfXr:%-^z i-b^-^a-^fai^— 

^rZ^rS-str^en jud»te™err,^^ff^«r .n^t^'^f'tir^^--''^' ?^'"^'«-«- rd'Tn 

^^^r^'^ZT^^^^ iT^^:zTr.r£££i izB^Btt^-S'^^^ ^rc^m^at^craS 

»';t^^^i'°^'^~ SS^offiCeniSr^l o^enX'Sm^^-TeraStS^^S^^ STtetX^SSiirSs^ 

One oftiie seven conditions under tiie c^ wlS^^dftf^o^'ex ^^^'^,T'f°"""T^^ TW^oedents STsd Clrcdl rSon 

corporate leniency policy w«> that the pressly dedtoed to lis"^ tEe Sc™til ^etXendiSSV-fM m'*°?k ^""^ *"'^*"^ defendants, not cor- 

company, -upon its discovery of tile iUe- for bad-faifli nrosecu^nsT whirh h ™J,S1?T S. ^^*'"!" *° '^'*''* porations. 

a^ii'T^ve't^ti^x^^brr^ rr^""-''^^™''""-*^^ ^attw.^ otcoSa.i's ^^e^rr----™-"^^''^'^''?"- 

rntiif^cX-StolJ^NSnTa^eSTf f^i'«"'PI--'«^ - ^ so^te prosecu- Uiat, for purposes of due ^o'cZ '^'^Znt'^ 
the coUusian by March 2( 



le activity.- Stolt-Nielsen learned of Hons. prosecu- »«. lor purposes of due process, precedents the 3d carcult cited have 

'""■■•*-- ^ ""^2. From its THe court noted Uie strong policy tiiat bS^ZaJSv ^ot^L^^H.^ f'^*"* ^""^"J^ »"* ""in"*" " b««ing 

uivBsugauon, me government concluded Uie government adhere strictiy to toomu- i™''™j»°*1"'"»'J' P™«ected hnn from successful prosecution only. See, e.g., 

Uiat Stolt-Nielsen's participation m the nity'^d otiier agreemems^aS- Luev^r ™ d.fc rf .uff «rf*ea U5.,217U.S, 423,431(1910).. 

conspiracy had continued, however, until daits or prosp^ve defenCts who und^r taS^r h If"' ^^. 1"^ "'"' way to by to ensure a prelndict- 

November 2002, „e givtog up conXtionarriSS Thn ™ !L.^'"'"^T '^•'™ ^^ «"*«"'' *"«" """t i^<^ determtaation of a defen- 

Asubordtaate of Richard Wmgfleld, a exisC orthat doUcv »nL^c i.,?. agreement for total immunity. The dant's breach is to negotiate for an 

company executive, had toirVutside Sn^ the coum to aXTe'rh hZ2T'^.'°°f1!'^^-^''^'^ express provision to th "^ ^ 

antitrust counsel that the participation ™ "* °"'^°"° ™™ breached, and it re-indicted him, The such a detennlnation. ' 



miUcans & ConnoUy in Washington. He « 



h a detennlnation. The U^er court 
3d the absence of such a provision in 



